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TAXATION ON THE ENTIRE CAPITAL OF 
A FOREIGN CORPORATION SHIPPING 
GOODS IN INTERSTATE COMMERCE. 





The Supreme Court of Tennessee ap- 
plies the distinction noted in Baltic Min- 
ing Co. v. Massachusetts, 231 U. S. 78, 
34 Sup. Ct. 554, 77 Cent. L. J. 455, be- 
tween a state taxing the entire capital 
stock of a railroad or a telegraph com- 
pany and that of a private foreign corpo- 
ration for gain, as a privilege tax upon 
its right to carry on business in a state. 
Atlas Powder Co. v. Goodloe, 175 S. W. 
547. 

The basic reason of the distinction, as 
we gather it, is that the business of the 
railroad or the telegraph company, as 
shown in what are known as the Kansas 
cases (216 U. S. 1; ibid 56) is of public 
agencies in interstate commerce, while a 
private corporation may produce articles, 
or deal in articles, merely intended for 
interstate commerce. 

It must be true, of course, that a state 
has complete jurisdiction to tax a domes- 
tic corporation without regard to what it 
intends to do with its products or prop- 
erty. If this can be ignored as to such a 
corporation, it also may be ignored as to 
a corporation that comes into the santre 
field with it, though under charter of an- 
other state. 


The Baltic Mining Co. case expresses 
itself on this line of distinction as follows: 

“An examination of the previous deci- 
sions in this court shows that they have 
been decided upon the application to the 
facts of each case of the prineiples which 
we have undertaken to state, and a tax 
has only been invalidated where its neces- 
sary effect was to burden interstate com- 
merce or to tax property beyond the jur- 
isdiction of the state. In the cases at bar 
the business for which the companies are 





chartered is not of itself commerce. True 
it is that their products are sold and 
shipped in interstate commerce, and to 
that extent they are engaged in the busi- 
ness of carrying on interstate commerce, 
and are entitled to the protection of the 
federal Constitution against laws burden- 
ing commerce of that character. Interstate 
commerce of all kinds is within the pro- 
tection of the Constitution of the United 
States, and it is not within the authority 
of a state to tax it by burdens and laws. 
From the statement of facts it is appar- 
ent, however, that each of the corpora- 
tions in question is carrying on a purely 
local and domestic business quite sepa- 
rate from its interstate transactions. That 
local and domestic business, for the priv- 
ilege of doing which the state has im- 
posed the tax, is real and substantial, and 
not so connected with interstate com- 
merce as to render a tax upon it a bur- 
den upon the interstate business of the 
companies involved.” Baltic Mining 
Company v. Mass., 231 U. S. 78-86, 34 
Sup. Ct. 19, 58 L. Ed. 127. 


In the Atlas Powder Co. case there was 
a tax imposed on the authorized capital 
stock. The Tennessee Court said of the 
Baltic case and White Dental Company, de- 
cided on same theory, that they: “Are en- 
gaged to a large extent in interstate com- 
merce, but they are each primarily manu- | 
facturing corporations and engaged in 
selling their own products upon the mar- 
ket. In these two federal cases neither 
company owned a factory in Massachu- 
setts, but each had local storehouses 
where local sales were made. ‘They 
could have omitted the local business if 
they saw proper and thus separated the 
local business from the interstate com- 
merce. This was entirely optionary, as it 
is in the case at bar.. A short distinction 
exists in the Pullman Company and the 
Western Union ‘Telegraph Company 
cases, in that these concerns were public 
service corporations and were bound to 
accept local business.” 
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We suppose also it is allowable to say 
that it would be optionary for a foreign 
corporation to confine the sale of its man- 
ufactured product, or all of its activities, 
to the market of the state to which it has 
moved and has been allowed to establish 
itself. And, then, if it did not like the 
privilege tax, it could become a domestic 
corporation. 








NOTES OF IMPORTANT DECISIONS 





BIGAMY—INDICTMENT CHARGING UN- 
LAWFUL CEREMONY IN ANOTHER STATE 
FOLLOWED BY COHABITATION IN INDICT- 
ING STATE.—It appears from McBride v. 
Graeber, 85 S. E. 86, decided by Georgia Court 
of Appeals, that habeas corpus was sued out 
against the warden of a chain gang for dis- 
charge of petitioner from. punishment under 
sentence upon a judgment on a plea of guilty 
to an alleged void indictment for bigamy. 

The indictment found in Georgia charges peti- 
tioner with “the offense of bigamy * * * in the 
county aforesaid, having been legally married 
to Marie E. O’Connell, she being still and then 
alive, did marry Bettie Lou Weaver * * * in the 
State of Florida and County of Duval * * * and 
knowing that his lawful wife * * * was still 
living, did cohabit and live as man and wife 
with said Bettie Lou Weaver in said County of 
Wayne (State of Georgia),” etc. 


The court of appeals in sustaining the judg- 
ment of the lower court, discharging the peti- 
tioner said, that: “In some jurisdictions co- 
habiting with a bigamous wife is placed by 
statute on the same plane as‘the act of going 
through a bigamous ceremony of marriage, but 
no such statute exists in Georgia. It is true 
that by the common law and the law of this 
state, a mutual agreement to be husband and 
wife, made by parties able to contract and fol- 
lowed by cohabitation is recognized as a valid 
marriage.” : 


It seems to us that there was charged in this 
indictment an agreement to live together as 
man and wife and a following of such agree- 
ment by cohabitation, and the only theory upon 
which the existence of this agreement can be 
denied is to call it bigamy because it was made 
in an unlawful ceremonious marriage. But 
when the offense is prosecuted in a state where 
the unlawful cohabitation takes place, there is 
no compulsion on this state to regard a big- 
amous ceremony in any other light than as an 





agreement and when followed by cohabitation 
it amounts to a common law marriage, which 
offers sufficient basis for a prosecution for big- 
amy. If this reasoning is true, there need be 
no statute in the indicting state such as is 
spoken of, and states that have such may have 
it out of abundance of caution. 

There seems no difficulty to our mind about 
venue of an offense initiated in one state and 
completed in another. We understand the rule 
to be that the offense is committed in the latter 
state. 

Why should not the ruling we contend for 
be enforced? The essence of the offense of 
bigamy is in the unlawful ceremony, considered 
as an agreement, and followed by cohabitation. 
If ceremony is good enough in the state where 
it is performed to constitute bigamy, it ought 
to be at least equivalent in the state, where it is 
followed by cohabitation, to an agreement to be 
husband and wife. To allow one offending in a 
course of adultery, to escape indictment for the 
higher offense of bigamy, is to give him benefit 
from his own infamy. 

We do not understand, that the rule that a 
valid common law marriage cannot arise out of 
a meretricious relation interferes with making 
a common law marriage meretriciously begun 
the basis of an indictment for bigamy. 





CARRIERS OF GOODS—RIGHT OF CON- 
SIGNEE TO INSPECT C. O. D. GOODS.—The 


Supreme Court of Mississippi reverses trial 
court in its holding, that there was conversion 
by carrier where it allowed inspection of a 
Cc. O. D. shipment and consequent rejection by 
the consignee. Southern Express Co. v. Grace, 
68 So. 172. 

In this case there was a shipment of four 
dresses and injunction was placed on the car- 
rier not to deliver “unless $58 was paid to the 
express company before delivery.” The com- 
pany allowed the consignee to take the goods 
out of the office for the purpose of examining 
them before paying the charges. The consignee 
accepted one of the dresses valued at $11, and 
redelivered the others to the company to be 
returned to consignor. She refused to accept 
them or the $11 and brought suit for the $58. 

The plaintiff relied on Hutchinson on Car- 
riers, which supports her view, but the court 
states that the cases cited by the author do not 
support his text. 

While it is conceivable there might be 
thought some difference in the rule as to right 
of inspection in C. O. D. cases from others, yet 
there are a number of C. O. D. cases where the 
same rule is applied. Lyons v. Hill, 46 N. H.° 
49, 88 Am. Dec. 189; Wilson v. Elliott, 57 N. H. 
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316; Avery v. Stewart, 2 Conn. 74, 7 Am. Dec. 
240; Herrick v. Gallagher, 60 Barb. 566; Isher- 
wood v. Whitmore, 11 M. & W. 347. Compare 
Wiltse v. Barnes, 46 Iowa 210. 

In this case the plaintiff appeared to think 
she had given specific directions not to allow 
inspection, but the terms thereof do not appear 
certain as against observance of the usual rule. 
We doubt, however, the right of the carrier to 
split the acceptance as it: did. 








THE ANGLO-FRENCH DECLARA- 


TION.* 





No measures of the belligerents during 
the present war have so profoundly affect- 
ed the interests of neutral states as those 
contained in the German Declaration of 
February 4 and in the British and French 
Declaration of March 1. The German 
Declaration is, however, of a political and 
military nature, while the Anglo-French 
Declaration, besides bearing the stamp of a 
politico-military act, is, in the form that it 
assumes in the English Order in Council of 
March 11, 1915, and the French Decree of 
March 13, 1915,? avowedly a legal meas- 
ure, whose interpretation and application is 
left to the Prize Courts of the countries in- 
volved. 

The first public declaration of the new 
policy of the British and French govern- 
ments was made by Premier Asquith in the 
House of Commons on March 1.* After a 
statement of the aims as well as the illegal- 
ity of the German Declaration of February 
4, he said: 


*This very interesting and timely article by 
Dr. Charles H. Huberich, was written before any 
formal protests of neutrals were declared. Dr. 
Huberich was formerly professor of law at 
Leland Stanford University, and is now engaged 
in the practice of international law in Europe, 
having offices in Berlin and Paris. The article 
is written from a purely judicial point of view 
and without any reference to the political situa- 
in the cargoes destined for or proceeding from 
ports of European belligerent nations.—[Edi- 
tion created. It will be valuable to the lawyer 
having occasion to assert the rights of neutrals 
tor.] 

(1) London Gazette, March 16, 1915. 

(2) Journal Officiel, March 16, 1915. 

(3) Times (London), March 2, 1915. 





“Germany is adopting these methods 
against peaceful traders and non-combatant 
crews with the avowed object of preventing 
commodities of all kinds, including food for 
the civil population, from reaching or leav- 
ing the British Isles and Northern France. 

“Her opponents are therefore driven to 
frame retaliatory measures in order, in their 
turn, to prevent commodities of any kind 
from reaching or leaving the German Em- 
pire. These measures will, however, be en- 
forced by the British and French govern- 
ments, without risk to neutral ships or to 
neutral or non-combatants’ lives, and with 
strict observance of the dictates of hu- 
manity. ‘The British and French govern- 
ments will therefore hold themselves free 
to detain and take into port ships carrying 
goods of presumed enemy destination, own- 
ership or origin. It is not intended to con- 
fiscate such vessels or cargoes unless they 
would be otherwise liable to confiscation. 
Vessels with cargoes which have sailed be- 
fore this date will not be affected.” 


On the same date a diplomatic note was 
transmitted by Great Britain and France to 
the neutral powers. This note contains the 
substance of the Declaration, and is reprint- 
ed in the margin.* 


(4) L’Allemagne a déclaré que la Manche 
(English Channel) les cétes nord et ouest de la 
France, ainsi que les eaux entourant les fles 
britannique, sont une “zone de guerre” et elle a 
officiellement notifié que “tous lesnavires enne- 
mis rencontrés dans cette zone seront détruits et 
que les navires neutres pourront y étre en dan- 
ger.” C’est 14 en réalité une pretention de torpiller 
a vue, sans égard pour la sécurité des équipages 
et des passagers, Aout navire marchand sous 
tout pavillon. Comme il n’est pas au pouvoir de 
lamirauté allemande de maintenir aucun bati- 
ment de surface dans ces eaux, cette attaque 
ne peut étre pratiquée que par des moyens sous- 
marins. Le droit des gens et la coutume des 
nations, en ce qui concerne les attaques contre le 
commerce, ont toujours présumé que le premier 
devoir du capteur d’un navire marchand est de 
l’'amener devant une cour de prises, 00 il puisse 
étre jugé, o0 la régularité de la capture puisse 
étre appréciée, et o2 les neutres puissent re- 
couvrer leur cargaison. Couler une prise est en 
soilméme un acte contestable, auquel on peut 
avoir recours seulement dans des circonstances 
extraordinaires, et aprés que des dispositions ont 
été prises pour assurer la sécurité de tout I’ 
équipage et des passagers, s’il y a des passagers 
& bord. La responsabilité d’avoir 4 distinguer 
entre les navires neutres et les navires ennemis, 
ainsi qu’entre la cargaison neutre et la car- 
gaison ennemie, incombe manifestement au b&ti- 
ment qui attaque et donc c’est le devoir de véri- 
fier le statut et le caractére du navire et de la 
cargaison, ain si que de mettre en sfreté tous 
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It was expressly stated, by Mr. Asquith 
that the Declaration involves an application 
neither of the rules relating to blockade, nor 
of those relating to contraband. The 
Declaration creates new legal situations in 
the law of prize, and especially affects the 
application of the Declaration of Paris of 
1856, and more particularly Articles 2 and 
4, relating to enemy goods on neutral ships 
and the effectivity of blockades.’ It also 


les papiers avant de le couler ou méme de le cap- 
turer. De méme, le devoir d’humanité consistant 
& assurer la sécurité des équipages des navires 
marchands, qu ‘ils soient neutres ou ennemis, est 
une obligation pour tout belligérant, C’est sur 
cette base que toutes les discussions antérieures 
sur le droit tendant a réglementer la conduite de 
la guerre sur mer ont procédé, 


Aussi bien, un sous-marin allemand est inca- 
pable de remplir aucune de ces obligations. 
Il n’exerce aucun pouvoir local sur _ les 
eaux dans lesquelles il opére. Il ne con- 
duit pas ses captures dans le ressort 
d’une cour des prises. Il ne porte aucun équi- 
page de prise qu’il puisse mettre a bord d’une 
prise. Il n’emploie aucun moyen efficase de dis- 
tinguer entre un navire neutre et un navire en- 
nemi. Il ne recoit pas & son bord, pour en as- 
surer la sécurité, l’é€quipage et les passagers du 
navire qu ‘il coule. Ses méthodes de guerre sont, 
en conséquence, entiérement en dehors de l’obser- 
vation de tous les textes internationaux régle- 
mentant les opérations contre le commerce en 
temps de guerre. La déclaration allemande 
substitute a la capture réglementée la destruc- 
tion aveugle. : 


L’Allemagne adopte ces méthodes contre des 
commergants pacifiques et des équipages non- 
combattants dans le but avoué d‘empécher des 
marchandises de toute nature (y compris les 
provisions pour l’alimentation de la population 
civile) de pénétrer dans les Iles Britanniques 
et la France septentrionale, gu d’en sortir. Ses 
adversaires sont, en conséquence, contraints de 
re courir & des mesures de représailles en vue 
dempécher par réciprocité les marchandises de 
toute natire de pénétrer en Allemagne ou d’en 
sortir. Toutefois, ces mesures seront exécutées 
par les gouvernements francais et brittannique 
sans risques, ni pour les navires, ni pour la vie 
des neutres et des non-combattants, et en stricte 
conformité avec les principes d’humanité. 

En consequence, le Gouvernement francais et 
le Gouvernement britannique se considérent 
comme libres d’arréter et de conduire dans leurs 
ports les navires portant des marchandises pré- 
sumées de destination, propriété ou provenance 
enemies. Ces navires et ces cargaisons ne 
seront pas confisqués, 4 moins pu ’ils ne soient 
sujets a @tre condamnés pour d'autres motifs. 
Le traitement des navires et des cargaisons qui 
auriaent pris la mer avant cette date ne sera pas 
modifié. 

ler mars 1916. 

(5) The provisions of the Declaration of Paris 
of April 16, 1856, here involved read as follows: 





affects the Declaration of London of 1909, 
which, though unratified, has been adopted 
for the period of the war by Great Britain 
and France, subject to certain modifica- 
tions. The Declaration of March 1, sub- 
jects enemy goods on board neutral ships 
to seizure and detention during the war, 
but not to condemnation. The legal posi- 
tion of such goods is therefore less favor- 
able than that accorded under the Declara- 
tion of Paris. But they are not subject to 
condemnation, and therefore their legal po- 
sition is more favorable than that accorded 
under the older doctrine of the law of prize. 


The purpose of the Anglo-French De- 
claration is the complete inhibition of goods 
traffic, but not passenger traffic. It bears 
analogies to a blockade, but while under 
Article 17 of the Declaration of London, 
neutral vessels may not be captured for 
breach of blockade except within the area 
of operations of the war ships detailed to 
render the blockade effective, the Declara- 
tion of March 1, extends the area of opera- 
tion to all of the high seas. It differs from 
the old so-called “paper blockade” in that 
the cargo seized is subject to detention and 
not to condemnation, and that the vessel is 
freed after discharging the prohibited cargo. 


It is to be noted that while the Declara- 
tion of Paris was signed by Great Britain, 
it was never ratified by that country. But 
it has received judicial recognition in sev- 
eral decisions during the present war.’ It 
must also be mentioned that the United 
States, while it has always stood for the 


2. The neutral flag covers enemy’s goods, 
with the exception of contraband of war. 

4. Blockades, in order to be binding, must be 
effective, that is to say, maintained by a force 
sufficient really to prevent access to the coast 
of the enemy. 


(6) Lord Tiverton points out that the Decla- 
ration of Paris has not even the weight of a 
treaty, as it was never ratified, and that the 
Naval Prize Act, 1864, so far from recognizing it, 
by sec. 39, legislates for privateering, which the 
declaration had purported to abolish altogether, 
and that the Statute 19, Geo. 2, c. 37, § 2, was not 
repealed until 1906.—Principles and Practice of 
Prize Law, p. 5. 

(7) The Schlesien, 59 S. J. 163, 31 T. L. R. 89; 
The Miramichi, 59 S. J. 107, 31 T. L. R. 72. 
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principles announced in Articles 2-4 of the 
Declaration of Paris, and declared the prin- 
ciples applicable during the Spanish-Amer- 
ican War, it has never formally adhered 
to the declaration. Upon this point, Castle* 
says: 


“In the case of the United States, or any 
other nation who is not a party of the 
declaration, it is doubtful whether they 
could claim the benefit of this declaration, 
when they were neutral, not being parties 
to the Declaration of Paris. The question, 
if it arose, would be probably settled as a 
question of diplomatic policy rather than 
of legal interpretation of the words of the 
declaration. - 

“Tf it is considered that the protection of 
the neutral flag is not only a privilege 
granted to the neutral ship, but also to the 
belligerent, then where such belligerent has 
acceded to the declaration it clearly has a 
right to claim that its goods shall be free 
under the flag of a neutral nation, though 
that nation should be the United States, or 
any other nation not a party to the declara- 
tion. The fact that the declaration abol- 
ishes privateering shows that its spirit is in 
favor of ameliorating the rigor of war, not 
only with regard to the commerce of neu- 
trals, but that of the belligerents them- 
selves. If, however, it should be held, that 
the protection of the neutral flag is one 
granted the neutral nation only, to protect 
its commerce from annoyance and loss, then 
it is difficult to understand with what justice 
a neutral nation can claim the privileges 
granted by a declaration to which it is no 
party. Qui sentit commodum sentire debet 
et onus.” 


Against this view it may perhaps be as- 
serted that the principles announced in 
these articles have become a part of gen- 
eral international law outside of the De- 
claration of Paris.® 


There are essential points of difference 
in the Declaration of March 1, as the same 
is formulated in the English Order in Coun- 
cil and in the French Decree. The Eng- 
lish Order is far more sweeping in the 


(8) Law of Commerce in Time of War, p. 58. 

(9) Castle says that the principle that neutral 
goods on board an enemy’s vessel are not subject 
to capture seems to have long been admitted be- 
tween Great Britain and the United States.—Op. 
cit., p. 68, citing’ Dana’s Wheaton, note 223. 





character of its provisions than is the 
French. Decree. The former applies to 
vessels as well as to cargo, it is operative 
as of March 1, 1915, and applies to all of 
the countries at: war with Great Britain, 
while the latter applies only to cargo, is 
operative only from the date of promulga- 
tion (March 16, 1915), and applies only 
to the German Empire. 


Articles 1 and 3 of the English Order 
refer to merchant vessels which sailed from 
their port of departure after March 1, 
1915, while Article 4 refers to merchant 
vessels which ‘sailed from a port after’ the 
date named. The language of Article 4 is 
broad enough to cover sailings from an in- 
termediate port (even a port of distress) 
after such date. The French Decree (Art. 
1) refers generally to ships which sailed 
(ayant pris la mer) after March 16, 1915. 

Both enactments leave the liability of the 
vessel or goods to capture or condemnation 
under other provisions of law unaffected.’® 
The court may awarfl damages for deten- 
tion.”* 


The provisions of the two enactments 
may be considered under the following four 
heads: limitations on shipping, enemy prop- 
erty, goods of enemy origin, and goods of 
enemy destination. 

Limitations on Shipping.—Article 1 of 
the English Order provides: 


“No merchant vessel which sailed from 
her port of departure after the 1st of 
March, 1915, shall be allowed to proceed 
on her voyage to any German port. 

“Unless the vessel receives a pass enabl- 
ing her to proceed to some neutral or allied 
port to be named in the pass, goods on 
board any such vessel must be discharged 
in a British port and placed in the custody 
of the Marshal of the Prize Court. Goods 
so discharged, not being contraband of war, 


(10) Order in Council, art. 7; Decree, art. 6. 

(11) The Mixed Commission acting under the 
Treaty of November 19, 1794, between Great Bri- 
tain and the United States, awarded to American 
claimants whose cargoes had been detained un- 
der the provisions of the English Orders in Coun- 
cil of 1793 and 1795, full indemnity as well for 
the loss of the market as for other consequences 
of detention.—138 Law Times, 506, 507. 
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shall, if not requisitioned for the use of 
His Majesty, be restored by order of the 
court, upon such terms as the court may 
in the circumstances deem to be just, to 
the person entitled thereto.” 

The language, of this article must be com- 
pared with that of Article 3 which prohibits 
merchant vessels from carrying goods with 
an enemy destination, or which are enemy 
property, to a port other than a German 
port. Article 1 is general in its terms, 
and prohibits merchant vessels from going 
into German ports, with or without cargo. 
It ig, however, as to ships without cargo a 
lex imperfecta, in that the Order provides 
no penalty. 


A further question arises as to the mean- 
ing of the term, “merchant vessel.” Does 
the term include a private yacht? At the 
International Naval Conference of 1909, 
the question whether the words “navires de 
commerce” as used in the Declaration of 
London included private yachts was dis- 
cussed, and it was asserted by the American 
delegate, Mr. Wilson, that according to the 
American view, such vessels were included. 
M. Renault and other members stated that 
this was also the view of the Conference. 

During the present war, the German 
yachts Stella Maris’* and Lasca II** which 
were in British ports at the outbreak of the 
war were ordered to be detained pending 
further orders of the court. In the case of 
the steam yacht Oriental,“* a Hungarian 
vessel, which at the outbreak of the war 
was at Southampton where she had been 
sent in order to take part in the Cowes 
regatta, Sir Samuel Evans said that a yacht 
was not a merchant vessel within the mean- 
ing of the Sixth Hague Convention, rela- 
tive to the status of enemy merchant ships 
at the outbreak of hostilities. He con- 
tinued : 

“The preliminary article of the Sixth 
Convention says that the object of the pro- 
visions is the protection of commerce. A 
yacht does not come within the category 


(12) London, September 16, 1914. 
(13) London, September 16, 1914. 
(14) London, March 8, 1915. 





of merchant ships. Nevertheless, this coun- 
try was willing, as a favor, to give the yacht 
these days of grace. For some reason she 
was not able to avail herself of them. In 
the circumstances, I hold that the vessel 
was properly seized as good and lawful 
prize, and as such I order her condemna- 
tion and sale.”® 


It would seem that Belgian ports, e. g., 
Antwerp, Zeebrugge, in the military oc- 
cupation of the German forces come under 
the head of German ports within the mean- 
ing of the Order ir’ Council. This is ex- 
pressly provided for in the French De- 
cree, which states (Art. 1): Le territoire 
occupé par les forces armées allemandes est 
assimilé au territoire allemand. 

The other limitations imposed upon ship- 
ping arise indirectly under the provisions 
relating to the carrying of goods of enemy 
origin or destination, or which are enemy 
property, and are discussed below. 


Enemy Property.—In the case of vessels 
bound to or from a German port, no ques- 
tion as to the enemy character of the cargo 
arises. Any goods on board such vessels, 
regardless of their ultimate destination, are 


(15) It is difficult to understand this decision. 
The Order in Council of August 4, 1914, (London 
Gazette, August 4, 1914, First Supplement), pro- 
hibiting enemy merchant ships from leaving 
British ports, was by the Order in Council of 
August 12, 1914 (London Gazette, August 11, 
1914, First Supplement), extended so as to in- 
clude Austrian and Hungarian vessels. The nec- 
essary reciprocity having been secured, the Sec- 
retary of State for Foreign Affairs in the Notifi- 
cation of August 15, 1914 (London Gazette, Au- 
gust 14, 1914, Second Supplement), accorded cer- 
tain days of grace to Austro-Hungarian “mer- 
chant ships.” If the Oriental was given these 
days of grace “as a favour,” she was given them 
as a “merchant ship” under the Notification. If 
she received a pass, and did not avail herself 
thereof, she might be condemned (The Achaia, 
H. B. M. Supreme Court in Egypt, February 6, 
1915). But if owing to circumstances beyond its 
control, a merchant ship is unable to leave the 
enemy port within the days of grace, the bellig- 
erent may merely detain it on condition of re- 
storing it after the war, without payment of 
compensation, or he may requisition it on, condi- 
tion of paying compensation, but the vesse] may 
not be confiscated. (Sixth Hague Convention, 
art. 2.) In the cases of the Austrian vessels, 
Sabbia (London, December 1, 1914), and Terges- 
tea (London, January 18, 1915), where the ves- 
sels were unable to leave port within the period 
of the days of grace the Court decreed detention 
pending further orders. 
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subject to detention. The provisions of 
Article 1, having reference to vessels bound 
to a German port have been discussed supra. 
The provisions of Article 2. are discussed 
infra sub enemy origin. 


Articles 3 and 4 of the English Order re- 
late to voyages to or from ports other than 
German ports, and read as follows: 


“3. Every merchant vessel which sailed 
from her port of departure after the Ist 
of March, 1915, on her way to a port other 
than a German port, carrying goods with 
an enemy destination, or which are enemy 
property, may be required to discharge such 
goods in a British or allied port. Any 
goods so discharged in a British port shall 
be placed in the custody of the Marshal 
of the Prize Court, and, unless they are 
contraband of war, shall, if not requisi- 
tioned for the use of His Majesty, be re- 
stored by order of the court, upon such 
terms as the court may in the circumstances 
deem to be just, to the person entitled 
thereto. 

“Provided that this article shall not apply 
in any case falling within Articles 2 or 4 
of this Order. 

‘4. Every merchant vessel which sailed 
from a port other than a German port after 
the 1st of March, 1915, having on board 
goods which are of enemy origin or are 
enemy property may be required to dis- 
charge such goods in a British or allied 
port. Goods so discharged in a British port 
shall be placed in the custody of the Mar- 
shal of the Prize Court, and, if not requisi- 
tioned for the use of His Majesty, shall be 
detained or sold under the direction of the 
Prize Court. The proceeds of goods so 
sold shall be paid into court and dealt with 
in such manner as the court may in the cir- 
cumstances deem to be just. 

“Provided that no proceeds of the sale of 
such goods shall be paid out of court until 
the conclusion of peace except on the ap- 
plication of the proper Officer of the Crown, 
unless it be shown that the goods had be- 
come neutral property before the issue of 
this Order. 

“Provided also that nothing herein shall 
prevent the release of neutral property of 
enemy origin on the application of the 
proper Officer of the Crown.” 


The French Decree provides (Art. 1): 
Toutes marchandises appartenant a des 





sujets de l’empire d’Allemagne . . . seront 
arrétées par des croiseurs de la République. 

The English Order in Council is aimed 
at the sea-carriage of enemy-owned goods, 
the French Decree at German-owned 
goods. ‘The enactments do not state how 
enemy character is to be determined, and 
it must be assumed that the same rule re- 
garding this point apply as in other cases. 


Both Great Britain and France have 
adopted the Declaration of London as the 
basis of their prize law, but the Declara- 
tion merely provides (Art. 58) that: 


“The neutral or enemy character of goods 
found on board an enemy vessel is deter- 
mined by the neutral or enemy character of 
the owner.” 


Regarding this article the General Report 
of the Drafting Committee says that “it is 
the neutral or enemy character of the owner 
which determines the character of the 
goods, but what is to determine the neutral 
or enemy character of the owner? On this 
point nothing is said, because it was found 
impossible to arrive at an agreement. Opin- 
ions were divided between domicil and na- 
tionality.” 

Resort must therefore be had to the gen- 
eral principles of prize law in force in the 
two countries. In France nationality is the 
sole test, and therefore, to take extreme 
cases, under the French Decree, the goods 
of a German subject domiciled in France 
are subject to the provisions of the Decree, 
while the goods of an Austrian subject 
domiciled in Germany fall without its scope. 

Under the English Order the goods are 
enemy property if they belong to a person 
domiciled or having a “house of trade” in 
enemy territory. Baty and Morgan in their 
recent work,’® conclude that the enemy 


(16) War: Its Conduct and Legal Results, pp. 
306, et seq. They explain the cases of the Postil- 
lion (Hay & Marriott, 245), and the Liesbet von 
der Toll (5 C. Rob. 283) on the special facts in- 
volved. The cases of the Indian Chief (3 C. Rob. 
22), the Emanuel (1 C. Rob. 296), the Danaous 
(4 C. Rob. 255), and the Ann (1 Dods. 223) were 
cases where British subjects domiciled in neu- 
tral territory were allowed to trade with the 
enemy country. They state that the view an- 
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character or cargo is shown if the owner is 
either a subject of the enemy state, or is 
domiciled or has a house of trade in the 
enemy country. In the latter case the enemy 
character attaches only to property belong- 
ing to the particular house of trade. The 
prevailing view, however, is that enemy 
character attaches only by virtue of domicil 
or, as regards property belonging to a 
particular house of trade, the possession of 
a house of trade in the enemy country, re- 
gardless of the nationality of the owner. 


Under the English Order therefore the 
property of British or neutral subjects domi- 
ciled in Germany, Austria-Hungary or 
Turkey is impressed with an enemy char- 
acter, as is also the property of a house of 
trade in these countries owned by persons 
domiciled in non-enemy states. The prop- 
erty of a house of trade in a non-enemy 
country, where such house of trade is own- 
ed by a person domiciled in an enemy coun- 
try is enemy property, the enemy domicil of 
the owner tainting his foreign venture.” 


The legal position of a cargo may there- 
fore be essentially different according as 
the case is tried’ before a British or a 
French Prize Court. 


Enemy Origin.—Article 2 of the Eng- 
lish Order provides as follows: 


“No merchant vessel which sailed from 
any German port after the 1st of March, 
1915; shall be allowed to proceed on her 
voyage with any goods on board laden at 
such port. 


“All goods laden at such port must be 
discharged in a British or allied port. Goods 
so discharged in a British port shall be 
placed in the custody of the Marshal of the 
Prize Court, and, if not requisitioned for 
the use of His Majesty, shall be detained 
or sold under the direction of the Prize 
Court. The proceeds of goods so sold 


nounced in the American decision in the S. José 
Indiano (2 Gallison, 268), releasing the goods of 
an enemy subject domiciled in a neutral state 
does not seem to have been adopted in England, 
“although it is fair to remark that it seems 
equally impossible to find a case where such 
goods have been condemned.” 


(17) The Clan Grant. 50 L. J. 173. 





shall be paid into court and dealt with in 
such manner as the court may in the cir- 
cumstances deem to be just. 


“Provided that no proceeds of the sale of 
such goods shall be paid out of court until 
the conclusion of peace, except on the ap- 
plication of the proper Officer of the Crown, 
unless it be shown that the goods had be- 
come neutral property before the issue of 
this order. 


“Provided also that nothing herein shall 
prevent the release of neutral property 
laden at such enemy port on the application 
of the proper Officer of the Crown.” 


The provisions of Articles 3 and 4 have 
been given supra in the discussion of En- 
emy Property. The words “enemy origin” 
are not defined in the Order. The doctrine 
harks back to the cases holding that the 
produce of the enemy’s territory is consid- 
ered as hostile, so long as it belongs to the 
owner of the soil, whatever may be his na- 
tional character or personal domicil. Re- 
garding this doctrine, Lord Stowell said: 


“Certainly nothing can be more decided 
and fixed, as the principle of this court, 
and of the supreme court, upon very sol- 
emn argument there than that the possession 
of the soil does impress upon the owner the 
character of the country, so far as the pro- 
duce of that plantation is concerned, in its 
transportation to any other country, what- 
ever the local residence of the owner may 
be.” 


This doctrine was applied in the case of 
the Vrow Anna Catharina,!® where Lord 
Stowell said: 


“Tt cannot be doubted that there are 
transactions so radically and fundamentally 
national as to impress the national charac- 
ter independent of peace or war, and the 
local residence of the party. The produce 
of a person’s own plantation in the colony 
of the enemy, though shipped in time of 
peace is liable to be considered as the prop- 
erty of the enemy, by reason that the pro- 
prietor has incorporated himself with the 
permanent interests of the nation as a hold- 
er of the soil, and is to be taken as a part 
of that country in that particular transac- 


(18) The Phoenix, 5 C. Rob. 21. 
(19) 6 C. Rob. 167. 
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tion independent of his own personal resi- 
dence and occupation.” 

The views of Lord Stowell are adopted 
by Chief Justice Marshall in the case of 
Thirty Hogsheads of Sugar v. Boyle.” 
These cases were decided when the pro- 
ducts of the soil were the chief articles of 
export. The Declaration of March 1, ex- 
tends this doctrine, and assimilates the pro- 
ducts of the factory to the products of the 
soil. But it goes further and makes it ap- 
ply to the non-resident neutral ~ purchaser 
of these products. 

The French Decree applies to all goods 
of German origin (Art. 1), and defines 
“enemy origin” in Article 2 as follows: 


Seront considérés comme marchandises 
venant d’Allemagne tous articles et mar- 
chandises de marque ou de fabrication 
allemandes ou fabriqués en Allemagne, les 
produits du sol allemand, ainsi que tous les 
articles et marchandises de quelque nature 
que ce soit, dont le lieu d’expédition, directe 
out par voie de transit, est en territoire 
allemand. 

Toutefois, la présente disposition ne 
s’appliquera pas aux articles ou marchan- 
dises qu’un national, d’un pays neutre jus- 
tifiera avoir fait entrer de bonne foi en 
pays neutre avant la promulgation du 
présent décret, ou dont il justifiera avoir 
la propriété réguliére et de bonne foi an- 
térieurement a ladite promulgation.” 

The prohibition under Article 2 of the 
English Order is directed against merchant 
vessels sailing from German ports. It is 
immaterial whether the cargo is of enemy 
origin or is enemy property. It applies to 
goods coming from a neutral country and 
transshipped at a German port. Article 4 
applies to all non-German ports, including 
other enemy ports, e. g., Trieste, Constanti- 
nople, but is confined to cases where the 
goods are of enemy origin or are enemy 
property. It does not prevent the taking of 
cargo of neutral origin and ownership, 
transshipped at Austrian or Turkish ports. 

Under this head, too, differences in the 
results of the application of the English 
and French enactments are apparent, e. g., 


(20) 9 Cranch, 191, 





goods manufactured in Austria, out of Aus- 
trian material, and owned by a neutral are, 
if shipped from a German port subject to 
detention under both enactments, while if 
the same goods are shipped from an Aus- 
trian port they are subject to detention 
under the English Order in Council, but 
not under the French Decree. 

Both enactments clearly include ship- 
ments of goods of prohibited origin from 
a neutral port. 

Enemy Destination—Article I of the 
English Order, already discussed, prohibits 
all shipments of goods to German ports, 
regardless of their ultimate destination. 
Article 3 prohibits the carrying of any goods 
to a port other than a German port where 
the goods have an enemy destination. It 
does not prohibit shipments to non-German 
enemy ports where the ultimate destination 
is not an enemy one, e. g., goods may be 
shipped to Trieste, but not to Bremen, 
where the goods are destined to Switzer- 
land. 


The French Decree explain enemy des- 
tination in Article 3: 


“Seront considérés comme merchandises 
expédiées sur |’Allemagne, tous articles et 
marchandises, de quelque nature que ce 
soit, expédiés directement ou par voie de 
transit sur l’Allemagne ou sur un pays 
voisin de 1’Allemagne, lorsque les docu- 
ments qui accompagnent lesdits articles ou 
marchandises no fournissent pas la preuve 
d'une destination finale et sincére en pays 
neutre.” 

Shipments to neutral ports are clearly 
within the scope of the enactments, if the 
ultimate destination is an enemy one, re- 
gardless of the fact whether the transit from 
such neutral port is to be by sea or by land. 
We have here an adoption of the doctrine 
of continuous voyages in the extreme form 
in which it was applied by the American 
courts in the cases of the Peterhoff®* and 
the Springbok”? (sea-transit) and by the 
Italian court in the case of the Doelwyk** 

(21) 5 Wallace, 28. 

(22) 5 Wallace, 1. 


(23) Zeitschrift fuer int. Privat-und Straf- 
recht, vol. 10, p. 435. 
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(land-transit), and asserted by the British 
government during the Boer War in con- 
nection with the shipment of contraband to 
Lorenzo Marquez.** 


To illustrate: goods shipped from Rio 
Janeiro to New York, to be shipped from 
there to Rotterdam, either by the same or 
by another vessel, and thence by rail to 
Hamburg, are subject to the provisions of 
the declarations from the moment they leave 
Rio Janeiro. 

Under the English order a merchant ves- 
sel which has cleared for a neutral port 
from a British or allied port, or which 
has been allowed to pass having an osten- 
sible destination to a neutral port and pro- 
ceeds to an enemy port, is liable to con- 
demnation if captured on any subsequent 
voyage. (Art. 6). This is an application 
and extension of the provisions of the Or- 
der in Council of October 29, 1914.75 In 
this Order it was provided that neutral 
vessels carrying contraband and in the pos- 
session of papers indicating a neutral des- 
tination which notwithstanding the destina- 
tion shown on the papers proceed to an 
enemy port are liable to capture and con- 
demnation if encountered before the end of 
the next voyage. The Order in Council of 
October 29, 1914, was in turn an extension 
of the doctrine set forth in the Order in 
Council of August 20, 1914,2 which sub- 
jected such ships to condemnation only if 
encountered before the completion of the 
return voyage. The Declaration of London 
exempts vessels from capture for the carry- 
ing of contraband on a previous occasion if 
such carriage is in point of fact at an end. 
(Art. 38). 

Both enactments contain provisions for 
the exemption of particular voyages or car- 


(24) The German ships, Herzog, General and 
Bundesrat were seized, but the matter was set- 
tled through diplomatic channels. At the time 
Professor Holland was of opinion that the Eng- 
lish courts wonJd nrobably not follow the deci- 
sion of Lord Stowell in The Imina (3 C. Rob. 
167). See Times (London), January 3, 1900. 

(25) London Gazette, October 27, 1914, Sec- 
ond Supplement. 

(26) London Gazette, 
Supplement. 


August 21, 1914, First 





goes from the operation of the laws. Article 
8 of the English Order also contains the 
following provision: 

“Nothing in this Order shall prevent the 
relaxation of the provisions of this Order 
in respect of the merchant vessels of any 
country which declares that no commerce 
intended for or originating in Germany or 
belonging to German subjects shall enjoy 
the protection of its flag.” 

There is no similar provision in respect 
of Austria and Turkey. 

It remains to be seen how neutral states 
will regard these new restrictions on their 
commerce and shipping, and with what 
rigor the provisions will be enforced. That 
the interests of neutrals must suffer severely 
as the result of this new measure was 
frankly admitted by Premier Asquith. That 
its provisions cannot be reconciled with the 
“juridical niceties” of the law of blockade 
and contraband is beyond question. The 
Anglo-French Declaration is but another il- 
lustration that when the highest interests 
of nations are at stake long-established prin- 
ciples of international law must yield, unless 
the fear of effective retaliation by the 
enemy or the fear of alienating powerful 
neutral states serves to deter. 

CHARLES HENRY HUBERICH. 

Berlin-Paris. 








MASTER AND SERVANT—JOINT MASTERS. 


TERRY et al. v. BURFORD. 





Supreme Court of Tennessee. April 17, 1915. 





175 S. W. 538. 





Where 60 property owners contracted with 
a special police officer to pay him $1 each per 
month, he to be under control of all of them 
and to report nightly for instructions from any 
of the subscribers at a certain place, the con- 
tract of hiring was joint, and not several, giv- 
ing rise to a joint liability on the part of the 
subscribers for tortious acts committed by such 
officer within the scope of his authority and 
employment, 





(Editor’s Statement.—In this case 60 property 
owners, each contributing $1.00 per month, em- 
ployed a special night policeman to guard their 
property in five certain blocks. While in the 
discharge of his duties, he shot and killed a 
negro, appearing to him to be acting suspicious- 
ly, on the premises of one of the subscribers. 
It turned out that the negro was employed 
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there. Suit was brought by administratrix of 
deceased against the policeman and the sub- 
scribers.) 


The Court of Civil Appeals held that the 
peremptory instruction should have been given 
in behalf of the subscribers on both points. 

(1) 1. Was the contract joint or several? 
In our opinion it was joint. It was signed by 
all the parties. It bound Terry to guard the 
property of all, during the whole of each night. 
It specified when his vigil should begin and 
when it should end. It required that he should 
make “rounds” of the territory, and that the 
“rounds” should continue throughout the night, 
with the exception only that they should be 
broken by reports each hour at “headquarters” 
(subsequently fixed at Broad street engine 
house), “for calls or instructions from the sub- 
scribers hereto.’”” When he was on his “rounds” 
he was in the service of all the subscribers, as 
much so on the streets of the neighborhood 
as when on the premises of any of his sub- 
scribers. The fact being publicly known that 
he was so traversing the neighborhood, watch- 
ing and guarding, could not fail to deter the 
marauders who had previously invaded the 
neighborhood, and to largely prevent, if not 
wholly, similar outrages. It could not fail to 
give to the neighborhood a feeling of security, 
displacing the uneasiness previously experi- 
enced through the sense of insufficient police 
protection, on the occurrence of frequent bur- 
glaries. Nor can it be justly said that Terry’s 
entry upon the premises of any one of the sub- 
scribers was a service to that person only. 
Such service, when required for protection or 
watching, was within the sense and meaning of 
the contract, and hence exacted by all; more- 
over, faithfulness in this regard to each sub- 
scriber could not fail to redound to the security 
of all, as a warning to evildoers, that the pro- 
tector of the property, and of the homes of the 
subscribers, was vigilant and active. So we 
have here, contracted for, a service to all, re- 
quired by all; in addition, an agreement to 
report hourly at “headquarters” for “calls or 
instructions from the subscribers,’ thus pro- 
viding for an hourly control. It matters not 
that Terry says he reported to headquarters for 
“information” only; whether that “informa- 
tion” might be as to the wishes or instructions 
of his employers, or what not, the essential fact 
is that the contract provided for their control, 
not only by the specific directions given therein 
for his nightly duties, but also for any further 
and additional instructions his employers might 
see proper ‘to give him. 

It is in no wise contradictory of the joint 
liability, based on the proposition that Terry 








was the joint servant of all, that each sub- 
scriber contracted to pay only $1 per month 
each on the compensation. The payment of 
compensation, or the contrary, is not by any 
means a controlling fact (1 Labatt, Master and 
Servant, § 19; Gaines v. Bard, 57 Ark. 615, 
22 S. W. 570, 38 Am. St. Rep. 266; Haluptzok 
v. Great Northern R. Co., 55 Minn. 446, 57 
N. W. 144, 26 L. R. A. 739; Pugmire v. Oregon 
Short Line R. Co., 33 Utah, 27, 92 Pac. 762, 13 
L. R. A. (N. S.) 565, 126 Am. St. Rep. 805, 14 
Ann. Cas. 384), although it is a relevant fact, 
and has more or less weight in determining 
the question as to “whose servant was he,” 
when there are other facts bearing on the 
point (Burke v. Norwich & W. R. Co., 34 Conn. 
474; Corning v. Walker, 100 N. Y. 547, 3 N. E. 
290); but it is merely corroborative, and in- . 
deed practically useless, where it is otherwise 
shown that the right existed to control the 
person whose status is in question, the right 
of control itself being sufficient to prove the 
relation of master and servant (1 Labatt, M. 
& S. § 23). In determining whose servant 
Terry was, the chief inquiry then is: Under 
whose orders was he? This is answered by 
the contract in the manner above shown, that 
he was subject to and under the orders of all 
of the subscribers by the very terms of the 
contract. This conclusion, if not strengtnened, 
for it needs no strengthening, is illustrated by 
the fact that he was doing service for all. 

This latter circumstance is at times import- 
ant, when the power to control is not otherwise 
made apparent, or is confused by services 
rapidly shifting from one person to another, 
as in the case of guards at railroad crossings, 
where numerous tracks are laid, and these 
tracks are used by more than one company, but 
all served by the same guard. Of a similar 
situation the Supreme Court of Jowa said, in 
Buchanan v. Chicago, M. & St. P. R. Co.: 

“The idea that the employee was under the 
employment of one company for five minutes, 
and then another for a few minutes and an- 
other for a short time, and that he ch)nged his 
employers with the facility with which the 
kaleidoscope exhibits an array of colors, in- 
volves an absurdity.” 75 Iowa, 393, 39 N. W. 
663. 

And in Gulf, C. & S. F. R. Co. v. Dorsey, 
66 Tex. 148, 18 S. W. 444, wherein it appeared 
that a servant was injured while performing 
his duty in qa union yard, it was held that, if 
the servant was injured by the negligence of 
either company, all were liable jointly and 
severally. The court said: 

“Each defendant was a party to the negli- 
gence of the other. If either could relieve it- 
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self of the duty by a contract that the other 
should put and keep in proper condition the 
track where plaintiff was injured, no such con- 
tract was proved. Under the evidence, the 
track was the track of appellant as well as the 
track of the other defendant. It was defective, 
and at least partly caused the plaintiff’s injury. 
But if the track was safe, and the injury was 
caused solely by defects in the cars of the 
other defendant, then * * * both defendants 
were liable. * * * The appellant is the last 
of the three masters that could escape liability. 
It hired the plaintiff; its yardmaster directed 
his labors. Betwixt it and him the relation of 
master and servant was created by express con- 
tract. That relation between him and the other 
companies arises by inference from the service 
and the connection of the companies inter se. 
* * * But it is insisted that the appellant 
was not the plaintiff's master at the time of 
the injury. The plaintiff was doing what the 
appellant employed him to do. The master 
cannot escape his liability by fixing liability 
upon another. Both are charged. But, under 
the facts presented in this record, the plaintiff 
was the servant of all the companies interested 
in the union yard. Each of them owed him 
the duty of a master. The duty and the liabil- 
ity would be delusive, if at one moment the 
employee was the servant of one, at another 
the servant of another; here in the care of one, 
and there of another; as to the track dependent 
upon one company, as to the cars upon another, 
as to the movement of the engine upon a third. 
The policy, which requires of the master ordi- 
nary care, would be practically without .sanc- 
tion, if the servant’s remedy was hidden in 
such a labyrinth.” 


In the case just referred to it was held 
that where there are several masters of the 
same servant, in a situation like that described, 
all the masters are liable for the negligence 
of one towards that servant; and, conversely, 
it is true that all of the masters are liable for 
the wrongful act of the joint servant towards 
third parties while acting within the scope of 
his duties. Goodman v. Wilson, 129 Tenn. 464, 
166 S. W. 752, 51 L. R. A. (N. S.) 1116; Moore 
v. Southern Railway Co., 165 N. C. 439, 81 S. E. 
603, 51 L. R. A. (N. S.) 866, and note. In this 
note, it is said: 

“The great weight of authority is to the effect 
that joint employers are liable both jointly and 
severally for the torts of an employee, and this 
notwithstanding the particular service being 
rendered was for one only of the employers, 
and notwithstanding such employee was paid 
directly by only one of the joint employers.” 





The soundness of the proposition is proven 
by the numerous cases cited in Support of it, 
which may be there found fully digested. 


Note.—Liability of All of Joint Masters where 
Employe was Acting Apparently in Interest of 
One.—It would seem not difficult to conclude, 
that each and all of several masters come under 
the principle respondeat superior, where their 
common servant does a wrong in furtherance of 
the common business. But in a case where at 
the time of the commission of the wrong he does 
something in a way separable so as to apply to 
his duty to a single employer the question would 
not appear so certain. Take for example a joint 
agent at a common station of two or more rail- 
roads, his duties to the several masters not be- 
ing necessarily contemporaneous, as for example 
with regard to passengers on their respective 
trains. It is conceivable that one railroad might 
give him certain directions as to passengers on 
its trains, and another might give him different 
directions as to passengers on its trains. 


We think the instant case does not present 
separable duty so strongly as in the supposition 
we have made. The policeman was on his rounds 
and it was purely a fortuitous circumstance that 
the apparent trespasser happened to be on par- 
ticular premises. In the case I have supposed 
the ground of action is in duty a particular rail- 
road owes to its passengers and violation of that 
duty by its servant and not by the common ser- 
vant of it and another. And if the other rail- 
road is joined with it as defendant, the latter 
owes to the passenger of the other merely a duty 
to a licensee, while the railroad of which he is a 
passenger owes a still higher duty. This repar- 
ableness in measure of obligation seems to imply 
that there ought to be separableness in the fact 
of any obligation at all. 


Moore v. So. Ry. Co., 165 N. C. 439, 81 S. E. 
603, 51 L. R. A. (N. S.) 866, shows a case where 
a joint agent of two railroad companies was hand- 
ling baggage of one of them and inflicted an 
injury on another servant of such joint masters. 
Though he was employed to look after all bag- 
gage that came into the station, it was a fact that 
at the time of the injury he was particularly 
engaged in looking after the baggage of only one 
of the companies. The suit was against the other 
and judgment in favor of plaintiff was affirmed. 

A dissent by two of the judges says: “While 
under the statutes of North Carolina these two 
railway corporations are compelled to co-operate 
in maintaining a union station in Winston-Salem, 
they are not and cannot be in any sense co-part- 
ners, and neither is liable for the contracts or 
torts of the other. The fact that the Southern 
Railway assisted in maintaining this union sta- 
tion, and employed Wall to load its baggage, did 
not make it responsible for Wall’s acts when he 
was acting exclusively for the Norfolk & West- 
ern (Ry. Co.) in checking and loading its bag- 
gage.” It is also recited that the Southern Rail- 
way train had been loaded with baggage and 
gone. 

This reasoning, if good in such a case, would 
be true a fortiori on the facts above supposed by 
me. That the statute compelled the employment 
of a joint agent appears to us also worthy of note. 
The dissenting opinion cites no authority. 
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The majority opinion cites as exactly in point, 
in support of its view of liability of the other 
company, G. C. & S. F. R. Co. v. Dorsey, 66 Tex. 
148, 16 S. W. 444. This case showed that a night 
switchman in a union yard, maintained by defend- 
ant and two other companies, while performing 
his duty upon a train and track of one of the 
other companies, was injured by its negligence. 
There was averment of defective track belong- 
ing to all the companies and of defective cars 
belonging to the other company. The court said, 
however, that: “But if the track was safe and 
the injury was caused solely by defect in the 
cars of the other defendant, both defendants 
were liable” under prior decision. It was also 
said: “Under the facts the plaintiff was the ser- 
vant of all the companies interested in the union 
yard. Each of them owed him the duty of a mas- 
ter. The duty and the liability would be delu- 
sive, if at one moment the employe was the serv- 
ant of one, at another the servant of another; 
here in the case of one, and there, of another; 
as to the track, dependent upon one company, as 
to the cars, upon another, as to the movement of 
the engine, upon a third.” 


We do not think this fair argument. It is a 
fanciful rather than a reasonable illustration that 
is presented. One railroad has no control over 
the rolling stock of another nor over the way it 
is handled. If there was a common track which 
each one was bound to see kept up properly, there 
would be better reason to urge all responsible 
for any defect therein, but not where it has no 
responsibility as to the separate rolling stock used 
thereon. 


In Buchanan v. R. Co., 75 Iowa 393, 39 N. W. 
663, the facts show a flagman, the common em- 
ploye of three railroad companies, stationed at a 
street crossing. A traveler to whom he sig- 
naled to come on was injured by an approaching 
train belonging to one of the companies. It was 
held that all of the companies were liable. It is 
easy to see why this holding might be sound and 
that in the two cases above not sound. It was 
the servant’s duty to warn members of the public 
against a danger from trains, and not merely 
against danger from particular trains. The run- 
ning of the train was proper, but the negligence 
of the common employe was the proximate cause 
of injury. The court said: “The property in the 
different tracks and the owners of the trains do 
not enter into the question. There was evidence 
* * * that each of these companies was respon- 
sible for the flag service at the crossing.” 


In Brow v. R. Co., 157 Mass. 399, 32 N. E. 362, 
which with the Buchanan case is cited by the 


Moore case in its support, is the same in princi-- 


ple as the Buchanan case, the injury arising out 
of the fault of a gateman the common employee 
of several railroads. The Supreme Judicial Court 
in reversing a decision by the lower court in fa- 
vor of defendant, because the injury was by the 
train of another company, said: “Undoubtedly a 
case can be stated in which a gateman would be 
regarded as the separate agent of each of the 
railroads. We think, however, that one inference 
that could be drawn from the facts stated is that 
defendant undertook the management of the gates 
for the benefit of all the railroads.” * * * as 
“it employed and paid him.” It was further 
said so far as holding the other defendants lia- 





ble that the jury might find that all of the roads 
“employed a common agent, for whose torts in the 
performance of his duty each and all were re- 
sponsible.” We do not think this case very strong 
support for the Moore case. 


In Gulf C. & S. F. Ry. Co., 96 Tex. 301, 72 S. 
W. 165, the Dorsey case supra was reaffirmed in 
a case where a passenger was on one of the trains 
of the other common master of a switching crew. 
But the passenger was injured after he alighted 
by direction of the common agents in the per- 
formance of their general duties. 


Illinois C. R. Co. v. King, 69 Miss. 852, 13 
So. 824, has little relation to the question of sep- 
arable duty, it showing an arrest by a depot mas- 
ter of plaintiff for disorderly conduct at the com- 
mon depot. 


In Penfield y. R. Co., 26 App. Div. (N. Y.) 413, 
so N. Y.’Supp. 790, 4 Am. St. Rep. 449, defend- 
ant undoubtedly was liable as it was its passenger 
that sued for expulsion from a common depot by 
a common agent of several railroads. A signifi- 
cant observation in the opinion is that: “How- 
ever it may be as to third persons, as between 
defendant and its passengers the station officer at 
Indianapolis was the defendant’s servant, for 
whose acts within the scope of his duty and em- 
ployment, the defendant was liable.” : 


There are many cases where flag men and gate 
tenders were negligent and injury resulted which 
hold the joint employers all liable, but as 
indicated above we do not think them control- 
ling. See for example, Denver & R.°G. R. Co. v. 
Gustafson, 21 Colo. 393, 41 Pac. 505; Schulte v. L. 
& N. R. Co., 128 Ky. 627, 108 S. W. 941; Boucher 
v. R. Co., 196 Mass., 355, 82 N. E. 15, 13 L. R. 
A. (N. S.) 1177. C. 








HUMOR OF THE LAW 





A man had his purse stolen and unfortunately 
it contained a good deal of money. One day to 
his great surprise he had a letter from the thief, 
inclosing a small portion of his property. The 
letter ran as follows: 

“Sir: I stole your munny. Remawse is noring 
at my conshense, so I send sum of it back. 
Wen it nors agen I will send sum more.”— 
American Legal News. 





The law firm of Johnson & Stout received a 
letter, which they have sent to The Docket, 
which will bear republishing. The leter is as 
follows: 

Dear Sir: 

Mr. Neerbauer killed himself a few days ago 
here and won’t have time to come down for a 
while. Yours Respectfully, 

Will Wolf. 

P. S.—Let me know who you think will be 
pointed administrator. Ans. soon. 
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1. Abandonment—Non-User.—Non-user of a 
right, under a contract, coupled with circum- 
stances showing an intention to abandon, when 
acted upon by the other party interested, des- 
troys the right acquired.—Ray Coal Mining Co. 
v. Ross, lowa, 151 N. W. 63. 


2. Abatement and Revival—Negotiable Notes. 
—The holder of negotiable notes, transferring 
them after instituting suit thereon, was entitled 
to enter and prosecute such suit to the use of 
his transferee.—Colmary v. Fanning, Md., 92 
Atl. 1045. S 

3. Aetion—Statutory Duty.—Where a statu- 
tory duty was created for another than plain- 
tiff, and the advantage to be derived by plain- 
tiff is merely incidental, he cannot sue for 
breach of the duty.—State ex ‘rel. Louisiana 
Trust & Savings Bank v. Board of Liquidation 
of State Debt, La., 67 South 370, 


4. Admiralty—Suit in Personam.—A suit in 
personam against shipowners for work and ma- 
terials in repairing vessel in which an attach- 
ment was for the purpose only of satisfying per- 
sonal judgment is not within exclusive admir- 
alty jurisdiction of the federal courts, under Ju- 
dicial Code, § 24, saving to suitors the common- 
law remedies.—Rounds v. Cloverport Foundry & 
Mach. Co., 35 Sup. Ct. Rep. 596. 

5. Attormey and Client—Contract.—A con- 
tract ertitling attorney to 30 per cent of any re- 
covery in proceedings to set aside a will or until 
certain trusts in toto, held not to require the 
attorneys to either set aside the will or annul 
the trusts in toto, or to charge nothing for their 
services.—Gray v. Bemis, Minn., 151 N. W. 135. 

6. Banks and Banking—Powers.—A national 
bank may buy drafts with bills of lading at- 





tached, but not bills of lading.—First Nat. Bank 
of Mifflintown v. First Nat. Bank of New Ken- 
sington, Pa., 92 Atl. 1076. 

7. Bills and Notes—Assignment.—Where a 
third person paid a note and obtained an assign- 
ment to surrender to the makers in consideration 
of an assignment of fire policies later adjudged 
invalid by a bankruptcy court, he could sue on 
the note.—Baskerville v. Hughes County Co-op. 
Store, S. D., 151 N. W. 41. 

8. Assignment.—Where defendant executed 
a note and mortgage for machinery knowing 
that the payee intended to negotiate it, relying 
on his promise to repair the machinery, his fail- 
ure to do so was unavailable to defendant as 
against a bona fide assignee.—Gibbes Machinery 
Co. v. Hamilton, S. C., 84 S. E. 296. 

g, Estoppel.—If one who can read signs a 
note without reading it or without a satisfactory 
excuse, he is guilty of such negligence as will 
prevent him from asserting he was misled as to 
its contents.—Shenandoah yv. Hall, Iowa, 151 N. 
W. 120. 

10. Indorsee.-—The fact that the maker who 
first signed a note, which it thereafter altered 
so as to be payable to bearer, indorsed the note 
with two others before delivering it to plaintiff, 
did not make the plaintiff an indorsee as to the 
other maker.—Builders’ Lime & Cement Co. Vv. 
Weimer, Iowa, 151 N. W. 100. 


11. Carrier of Goods—Free Haul.—tThe full lo- 
eal rate cannot be charged for transportation 
of property and troops of the United States over 
the non-free-haul portion of a through shipment 
over a continuous line of railway, part of which, 
under Act July 25, 1866, § 5, is free-haul and 
the remaining part non-free-haul under Act 
July 1, 1862.—Southern Pac. Co. v. United States, 
35 Sup. Ct. Rep. 573. 

12. Limitation of Liability—A carrier .in 
interstate commerce may limit its liability for 
goods injured by its negligence by contract fix- 
ing the agreed value of goods between it and 
the shipper, but not by mere stipulation in the 
bill of lading.—Central of Georgia Ry. Co. v. 
Broda, Ala., 67 So. 437. 

13. Carriers of Passengers—Street Cars.—A 
person standing on the steps of a moving street 
car, without being able to secure a seat or stand- 
ing room within, is presumed to be there with 
the consent of those in charge of the car.—Kad- 
ner v. Omaha & C. B, Ct. Ry. Co., Neb., 151 N. 
W. 169. 

14. Champerty and Maintenance—Soliciting 
Business.—It is not champerty or maintenance 
for an attorney to solicit business, advance 
money to a poor client for living expenses, or 
advise the client against a settlement.—Johnson 
v. Great Northern Ry. Co., Minn., 151 N. W. 125. 

15. Commerce — Constitutional Law.—Pub. 
Laws 1913, c. 44, § 5, relative to record to be 
kept by transportation companies of shipments 
of intoxicating liquors, held not in conflict with 
the commerce clause of the federal Constitution, 
in view of Webb-Kenyon Law.—State v. Sea- 
board Air Line Ry., N. C., 84 S. E. 283. 

16. Federal Employers’ Liability Act.—The 

















-act of plaintiff brakeman in looking about the 


yards of defendant railroad for a tin cup for his 
train crew, the train being about to start in in- 
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terstate commerce, is such a participation there- 
in as to bring plaintiff within the Federal Em- 
ployers’ Liability Act.—Baltimore & O. R. Co. v. 
Whitacre, Md., 92 Atl. 1060, 


17. Unlawful Burden.—Requirement that 
certain villages must be given two passenger 
trains each way each day under St. Wis. 1898, § 
1801, as amended by Laws Wis. 1911, c. 483, with- 
out regard to the adequacy of the existing pas- 
senger service, is an unlawful burden on inter- 
state commerce as applied to road running only 
interstate trains.—Chicago, B. & Q. R. Co. v. 
Railroad Commission of Wisconsin, 35 Sup. Ct. 
Rep. 560. 

18. Constitutional Law—Due Process of Law. 
—tThere is no denial of due process of law guar- 
anteed by Const. U. S. Amend, 14, in practice in 
Georgia, that accused may waive his right to 
be present when the jury renders its verdict, 
and waiver is inferred by a motion for new 
trial on other grounds alone.—Frank v. Man- 
gum, 35 Sup. Ct. Rep. 582. 


19. Forfeiture.—There was no want of due 
process of law in proceedings under Pol. Code, 
Cal. § .3897, forfeiting land for non-payment 
of taxes because the state, having become vest- 
ed with title with no offer to redeem, sold the 
land for $166 to satisfy a tax amounting, with 
penalties, to but $16.19.—Chapman v. Zobelein, 
35 Sup. Ct. Rep. 518. 


20. Process.—Courts of one state may not, 
without violating due process of law clause of 
Const. U. S. Amend. 14, render money judgment 
against a corporation of sister state on service 
of a resident director, where the corporation 
does no business in the state.—Riverside & Dan 
River Cotton Mills v. Menefee, 35 Sup. Ct. Rep. 
579. 

21. Convicts—Guardian.—A defendant, who, 
pending a suit against him, was imprisoned in 
the penitentiary, waived his right to the ap- 
pointment of a guardian, where his counsel ap- 
peared for him.—Cobb v. Garlington, S. C., 84 
S. E. 302. 


22. Corporations—Assessment on Stock.—A 
valid assessment of $40 per share on stock held 
a good defense to an action for the price, as 
being within seller’s implied warranty of clear 
title—Martin v. McDonald, N. C., 84 S. E. 258. 


23. Jurisdiction.—The courts have no juris- 
diction over an action by a stockholder of a 
foreign corporation for dividends, where the ac- 
tion involves a determination of the validity of 
a reorganization of the corporation.—Hogue v. 
American Steel Foundries, Pa., 92 Atl. 1073. 

24. Misappropriation.—Where money de- 
posited by directors of corporation to a “special” 
account was applied to reducing an overdraft by 
the corporation, it was not misappropriated or 
diverted from corporate uses, and, as the corpo- 
ration could not recover it back, the receiver 
representing it had no greater rights.—Folsom 
v. Smith, Me., 92 Atl. 1003. 

25. Courts — Jurisdiction. — Jurisdiction of 
federal court of a suit by New York telegraph 
company against Kentucky railway company 
to expropriate under a state statute a telegraph 
right of way over the right of way of a railroad 
is dependent on diverse citizenship, and pending 
judgment of court of appeals final, though there 




















is an unexplained averment by a telegraph 
company that it had accepted provisions of Act 
July 24, 1866.—Louisville & N. R. Co. v. West- 
ern Union Tel. Co., 35 Sup. Ct. Rep. 598. 

26. Reliance on Decision.—A decision on 
which parties have relied in making a contract 
will be followed unless there is some valid rea- 
son for overruling it, though it be in conflict 
with decisions of other jurisdictions.—Jordan v. 
McKenzie, Me., 92 Atl. 995. 


27. Covenants—Warranty of Title—A deed 
by J. and S&S. reciting that they will warrant 
and defend the title, and that the special war- 
ranty applies only to S., containsja general war- 
ranty as to J, and a special warranty as to S.— 
Spencer v. Jones, N. C., 84 S. E. 261. 

28. Criminal Law—Argument.—lIn a prosecu- 
tion of the driver of an automobile for man- 
slaughter in killing a child, argument of state’s 
attorney is not error because oratorical and an 
appeal to sympathy, where he does not bring in 
matters not in evidence.—State v. Beiwen, Iowa, 
151 N. W. 102. F 


29. Sentence.—That person sentenced to 
death for arson was undergoing life imprison- 
ment for murder under prior conviction did not 
prevent execution of death sentence.—State v. 
Rodgers, 8S. C., 84 S. E. 304. 


30. Damages — Personal Exposure.—Where 
exposure to weather or cold results in further 
physical debility to a person already sick or 
feeble, damages for causing such exposure may 
be recovered in a proper case.—Seaboard Air 
Line Ry. Co. v. Standifer, Ala., 67 So. 391. 


31. Surface Water.—A lower proprietor is 
under no duty to avoid damages to his land from 
surface water diverted upon it by an upper pro- 
prietor by carrying off such- water in ditches.— 
Barcliff v. Norfolk Southern R. Co., N. C., 84 S. E. 
290. 


32. Deeds—Condition Subsequent.—If a gran- 
tor is in possession when breach of condition 
subsequent happens, the estate revests in him 
without formal act, and he will be presumed to 
hold to enforce the forfeiture, unless he waives 
the breach.—Britton v. Taylor, N. C., 84 S. E. 
280. 


33. Judgment.—Conveyance by person who 
had recovered possession of land by decree au- 
thorizing defendant to remove buildings, held 
not to convey articles in the buildings or in or 
on the land that were not fixtures.—Saye v. 
Hill, S&S. C., 84 S. E. 307. 


34. Divorce—Separation.— Where a letter 
from plaintiff wife, in a divorce suit, to her hus- 
band, requesting that he postpone their going 
to housekeeping until spring went unanswered, 
it was not an absolute agreement to a separa- 
tion until that time.—Tipton v. Tipton, Iowa, 
151 N. W. 90. 


35. Ejectment—Change of Parties.—Where 
ejectment was begun by heirs, and the com- 
plaint was amended by striking the names of 
all of the heirs except one, who was sapere 
administrator, leaving him suing as administra- 
tor, there was not a complete change of parties 
plaintiff.—Randolph v. Hubbert, Ala., 67 So. 416. 

36. Emi t D i 1ent of Dam- 
ages.—In the absence of a statutory require- 
ment, neither a separate assessment of dam- 
ages to the interests of several persons in a 
single tract of land condemned, nor a subsequent 
apportionment of the gross award, is essential, 
to the assessment.—-State v. District Court of 
Ramsey County, Minn., 151 N. W. 144. 
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37. Riparian Owners.—Riparian owners 
who have erected on a water front wharves con- 
forming to harbor line adopted by the federal 
government have no right to compensation un- 
der Const. U. S. Amend. 5, where Congress es- 
tablishes a new harbor line requiring destruc- 
tion of a portion of such structures.—Greenleaf- 
Johnson Lumber Co. v. Garrison, 35 Sup. Ct. Rep. 
661, 

38. Estoppel—Judgment.—A judgment credi- 
tor held estopped by his conduct and statements 
in court from asserting that a claimant of prop- 
erty levied under execution against the judg- 
ment debtor was the same person as the judg- 
ment debtor.—Millitello v. B. F. Roden Grocery 
Co., Ala., 67 So. 420. 


39. Execution—Void Process.—In the statu- 
tory suit to claim property upon which execu- 
tion was levied, where the process is not void 
on its face, the claimant cannot question the 
regularity of either the judgment or the execu- 
tion.—Millitello v. B. F. Roden Grocery Co., Ala., 
67 So. 420. 

40. Fixtures—Machinery.—Houses built un- 
der license or lease and machinery installed 
therein with appearance of permanency, held not 
fixtures if built and installed under agreement 
for and with intention to remove.—Saye v. Hill, 
8S. C., 84 S. E. 307. 

41. Habeas Corpus—Due Process of Law.— 
Habeas Corpus will not issue out of a federal 
court in behalf of one convicted of crime who 
asserts existence at trial of mob domination, and 
denial of due process of law guaranteed by 
Const. U. S. Amend. 14, which questions were 





submitted to the trial court and passed upon by 


the highest state court.—Frank v. Mangum, 35 
Sup. Ct. Rep. 582. 

42. Homicide—Defense of Mother.—Where 
defendant killed his father in defense of his 
mother, held that it was not necessary, as a 
matter of law, that he should have warned his 
father before firing at him.—State v. Nicola, 
Iowa, 151 N. W. 70. 

43. Evidence.—That the driver of an auto- 
mobile, after striking a child, moves on without 
stopping or tendering assistance, is a circum- 
stance indicative of guilt, in a prosecution for 
manslaughter.—State v. Biewen, Iowa, 151 N. W. 
102. 





44. Homestead—Lien of Creditors.—A home- 
stead secured subsequent to the issuance of a 
decree providing for sale of the property to sat- 
isfy claim of creditors, but previous to such sale 
being made, held superior to the creditors’ lien 
under the decree.—Barnes & Co. v. Buchanan, 
Miss., 67 So. 462. 

45. Husband and Wife—Funeral Expenses.— 
Where there is no express promise by a wife or 
circumstances ry ey that the expenses of her 
last sickness and her funeral expenses were fur- 
nished on her credit or that .of her estate, the 
husband is primarily liable-——Bowen v. Daugh- 
erty, N. C., 84 S. F. 265. 

46.—-Gift.—-Where a wife claimed money 
in a bank as a gift from her husband, a subse- 
quent entry in her bank book making it sub- 
ject to his order, either, or the survivor, was 
not a gift by her to him.—Colmary v. Fanning, 
Md., 92 Atl. 1045. 

47. Indians—Secretary of Interior.—Author- 
ity given Secretary of Interior by Reclamation 
Act June 17, 1902, to acquire for United States 
interests in property, empowers him to acquire 
for cash and grant of selection of other lands the 
lands in the Blackfeet Indian Reservation oc- 
cupied by an Indian family under agreement of 
September 28, 1895, approved by Act June 10, 
+ lee v. United States, 35 Sup. Ct. Rep. 


48. Injunction—Oil Lease.—Delay in first pay- 
ments of rent held not ground for refusing re- 
lief to holders of oil lease by way of enjoining 
operations on a similar lease of the same land 
and of granting discovery and an accounting, 
where rent was not in arrears when subsequent 
lease was given.—Guffey v. Smith, 35 Sup. Ct. 
Rep. 526. 

49. Insurance—Agents.—Agents authorized 
to procure applications and forward them to the 
insurer for acceptance are deemed the insurer’s 





agents in all that they do in preparing the ap- 
plication.—French vy. State Farmers’ Mut. Hail 
Ins. Co., N. D., 151 N. W. 7 

50. Benefit Association.—An association in- 
corporated in Massachusetts as a “fraternal un- 
ion” to aid members, their dependents, widows, 
and orphans, held a “beneficial association,” and 
not an insurance company.—Ogle v. Barron, Pa., 
92 Atl. 1071. 


51. Policy.—The amount payable under a 
life policy in the event of death must appear in 
the policy, and is not to be ascertained through 
a search of the by-laws and constitution of the 
insurer.—McPike v. Supreme Ruling of the Fra- 
ternal Mystic Circle, Mo., 173 S. W. 71. 

562.——Suspension.—Under policy of insurance 
prohibiting incumbrances or changes in title or 
interest, chattel mortgages held merely to sus- 
pend insurance, which, therefore revived upon 
payment and cancellation of the mortgage.— 
Cottingham vy. Maryland Motor Car Ins. Co., N. 
C., 84 S. E. 274. 

53. Intoxicating Liquors—Keeping on Hand. 
—A temporary deposit of intoxicating liquor in 
a place of business while the liquor is being 
transported from a place where lawfully re- 
ceived to a place where it might be lawfully 
deposited comes within the definition of the 
term “keep on hand,” as used in Pen. Code 1910, 
§ 426.—Brown v. State, Ga., 84 S. E. 327. 

54.——License to Sell.—Resident freeholders, 
counted on a petition for a village liquor li- 
cense or to make a larger number of signers 
necessary in a village of less than sixty free- 
holders, must own real estate in the village in 
good faith, and not merely to prevent the grant- 
ing of a license.—In re Winterringer, Neb., 151 
N. W. 162. 

55. Landlord and Tenant—Flooding Crops.— 
Flooding of land delaying planting, and so in- 
directly causing the injury of the crop by frost, 
held not to constitute a destruction by water, 
within a provision in the lease exempting ten- 
ant from liability for rent of lands, should the 
crops suffer destruction by water.—Morey v. 
Feltz, Mo., 173 S. W. 82. 

56. Libel and Slander—Presumption of Dam- 
age.—In an action for libel, the charge being 
actionable per se, the law presumes such general 
damage as mental suffering and injury to loss of 
reputation, which need neither be alleged nor 
proven.—Starks v. Comer, Ala., 67 So. 140. 

57. Liens—Statute of Limitations.—That 
plaintiff had purchased one of its mortgages 
long after it became barred by limitations, held 
not to exonerate defendants from paying the 
tum due on such mortgage as a condition to 
obtaining affirmative relief.—D. S. B. Johnston 
Land Co. v. Mitchell, N. D., 151 N. W. 23. 

58. Limitation of Actions—Account of Action. 
—Where defendant railroad company ditched a 
swamp and later enlarged the ditches, thereby 
causing an overflow of surface water on plain- 
tiff’s land, the latter’s cause of action accrued 
at the time of the enlargement of the ditches 
for purposes of calculating the period of limita- 
tion of his right of action.—Barcliff v. Norfolk 
Scuthern R. Co., N. C., 84 S. E. 290. 

59. Master and Servant—<Assumption of Risk. 
—That a servant imprudently exposed himself in 
obeying the master’s order will not preclude him 
from recovering for an injury directly traceable 
to some independent act of the master, as to 
which the servant was not chargeable with as- 
sumed risk.—Cherokee Brick Co. v. Hampton, 
Ga., 84 S. E. 328. 

60.— —Contributory Negligence—The court 
cannot judicially declare that a servant was con- 








. tributorily negligent in obeying the master’s or- 


ders, unless the risk was so great that it would 
not have been hazarded by any man of common 
prudence.—Cherokee Brick Co. v. Hampton, Ga., 
84 S. E. 328. 

61. Inspection.—The inspection of machin- 
ery which an employer must make for the safety 
of his employes must be such as a person of 
ordinary prudence would make under the cir- 
cumstances.—Fuller v. Lanett Bleaching & Dye 
Works, Ala., 67 So. 378. 


62. Negligence.—Failure of a _ railroad 
company to cleat a running board bridging a 
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space between a platform and a car, whereby 
the board slipped as plaintiff was wheeling 
freight over it, held actionable negligence.— 
Stash v. Great Northern Ry. Co., Minn., 161 N. 
Wee . 





63. Proximate Cause.—A tin drinking cup 
not being essential to the operation of a train, 
failure of the railroad to furnish it cannot be 
said to be negligence, so as to render it liable 
for injury to a brakeman when seeking one.— 
— & O. R. Co. v. Whitacre, Md., 92 Atl. 
1060. 


64. 
tarily goes outside the scope of his employment 
without permission or his employer's knowledge 
and is injured, the employer is not liable for fail- 
ure to warn him so as to prevent the injury.— 
oo v. Western Electric Co., Neb., 151 N. 

- 152. 


65. Warning.—Where plaintiff notched 
trees ahead of the sawyers, and it was either 
the custom for them to warn him when the 
fall of a tree was imminent, or they agreed to, 
plaintiff may recover where injured owing to 
the sawyers’ failure to give warning.—Chapman- 
ss Land Co. v. Woodruff, Ark., 173 S. W. 








66. Mechanics’ Liens—Material Man.—A ma- 
terialman could apply a payment by a con- 
tractor to the oldest items on his account, 
though they did not include items for which 
the payment was made to the contractor, if 
no directions for application were given.—St. 
a _ & Door Works v. Tonkins, Mo., 173 
L » ae 


67. Mines and Minerals—Improvements.—Cost 
of improvements and operations under an oil 
lease while ignorant of an earlier ‘recorded lease 
should be deducted when lessees are required to 
account to holders of earlier lease as to oil sold, 
but no reduction should be made for expenses 
after knowledge of prior lease.—Guffey v. Smith, 
35 Sup. Ct. Rep. 526, 


68. Mortgages — Consideration.—Where the 
application for a loan on mortgage directs the 
money to be paid to a particular individual, pay- 
ment by the mortgagee to any other person is 
at his own risk and may result in the mortgage 
and notes being void for lack of consideration.— 
Shade v. Barnes Bros., S. D., 151 N. W. 42. 


69. Priority.—One, paying the first matur- 
ing of notes secured by mortgage, and to whom 
the mortgagee transfers it in furtherance of the 
mortgagor’s agreement that he shall hold it as 
collateral, is not entitled to priority of payment, 
over the other notes out of the re, prop- 
erty.—Arnett v. Willoughby, Ala., 67 So. 426. 

70. Municipal Corporati A ent.— 
Where a street raflwar was bound to pay for 
the paving of the portion of the street occu- 
pied, property owners’ proportionate part of the 
cost should be estimated after deducting the 
amount paid by the railway company.—Morris 
v. City of Hendersonville, N. C., 84 S. E. 

71.——Constitutional Law.—An ordinance pro- 
viding that certain circumstances, when estab- 
lished by evidence, should raise a prima facie 
presumption of guilt, which promulgates the 
same rule as the Fuller Bill, infracts no consti- 
tutional provision.—Borok v. City of Birming- 
ham, Ala., 67 So. 389. 

72. Flushing Sewers.—City which flushed 
streets and sent the water, with street refuse, 
into a private sewer, thereby choking it, held 
not liable to a property owner who connected 
with such sewer without the owner’s permis- 
sion, and in violation of city ee 
Trump v. Kansas City, Mo., 173 S. W. 32. 


73.——Governmental Duty.—A ak 1s not lia- 
ble for fault in the location, size, plan of con- 
struction, or general design of its sewers, but 
it may be liable for failure to keep them in 
repair.—Sherburne y. Inhabitants of Sanford, 
Me., 92 Atl. 997 


74. Names—Business Name.—Under St. 1909, 
§ 199b, subsecs 1, 5, the carrying on of business 
under an assumed name without filing a certifi- 
cate is unlawful, and contracts made in the 
transaction of the business so carried on cannot 
be enforced.—Hunter v. ~~ Four Auto Co., Ky., 
173 S. W. 120. 














Warning.—Where an employe  volun- 





75. Navigable Waters—Channel and Dock 
Companies.—Under Rev. St. 1911, arts. 1249-1251, 
relating to the creation and powers of channel 
and dock companies, a corporation chartered 
to dredge a channel across Galveston Bay can- 
not, while inactive, hold lands granted it for 
use in that work indefinitely—West End Dock 
v. State, Tex., 173 S. W. 2865. 


76.—Secretary of War.—Authority of Secre- 
tary of War under Act March 3, 1899, to estab- 
lish harbor lines may be exercised to widen the 
Elizabeth river to permit mooring of war ves- 
sels in front of Norfolk Navy Yard.—Greenleaf- 
a Lumber Co. v. Garrison, 35 Sup. Ct. Rep. 


77. Negsligence—Proximate Cause.—Before a 
thing can be said to be probably true, as a re- 
sult of a negligent act, it must appear that, in 
the natural course without any intervening, 
moving cause, the result usually and ordinarily 
happens.—Bernstein 7  hecences Union Telegraph 
Co., Iowa, 151 N. W. 

78. pont ah isa Se complain- 
ant owned a present interest and was entitled 
to possession, he was entitled to partition, al- 
though it involved the setting apart of interests 
7 yy os - remainder.—Wheat v. Wheat, 

Ala., 67 So. 

79. 0 RE ONE of Partners.—Pro- 
visions of a partnership agreement reserving to 
one partner the right to purchase the assets and 
business in case of disagreement, held not ob- 
jectionable as destroying the equality of the 
ae v. Crownfield, Md., 92 Atl. 





80. Realty.—Partnership realty is for many 
purposes treated as personalty, the ownership 
partaking of the nature of a tenancy in com- 
mon, and of a joint tenancy, but in reality the 
legal title being held in trust for the firm or the 
firm credi i —Western Securities Co. v. Atlee, 
Iowa, 151 N, 


81. ecaingaan ‘and Agent—Estoppel.—One ex- 
ecuting a deed to land and intrusting it to his 
son without any notice to the purchaser of limi- 
tations such son’s authority to act for him held 
estopped to deny the son’s authority to receive 
payment for the land.—Roberts v. Akers, Ky., 
173 S. W. 164. 


82. Public Lands—Patentee.—Right of paten- 
tee under the homestead laws to recover for 
timber willfully cut by a trespasser after home- 
steader’s entry, but before possession, is not de- 
feated by settlement between the United States 
and the trespasser.—Knapp v. Alexander-Edgar 
Lumber Co., 35 Sup. Ct. Rep. 615. 

83. Railroads—Contract.—A contract for con- 
struction of a siding and releasing the railroad 
company from claims for damages from fire 
construed and held to release it from damages 
by fire from engines on the main line, as well as 
those on the siding.—West Virginia Pulp & 
Paper Co. v. Baltimore & O. R. Co., W. Va., 84 
S. E. 334. 

84. Pleading.—In a suit against a railroad 
for injury relying upon simple negligence, plain- 
tiff must aver and prove a relationship that 
would render the defendant liable for simple 
negligence; that is, that he was not a tres- 
imi .—Empire Coal Co. v. Martin, Ala., 67 So. 








85. Proximate Cause.—An automobile own- 
er, who approached a railroad crossing at a 
speed unlawful under Laws 1913, ¢c. 107, is not 
barred from recovery, as a matter of law, but 
can have the jury determine the question of 
proximate cause.—Shepard v. Norfolk & S. R. 
Co., N. C., 84 S. E. 277. 

86. Receivers—Domestic Creditors.—Domestic 
creditors of an insolvent foreign corporation held 
entitled to attach funds due it from citizens of 
this state, though a receiver had been appoint- 
ed by the federal court in the foreign state.— 
Guimarin v. Southern Life & Trust Co., S. C., 84 
S. E, 298. 

87. Release—Condition Precedent.—A return 
or tender of money received by plaintiff from de- 
fendant’s agent was not a condition precedent 
to suit, where such money was not accepted in 
satisfaction or in consideration of a release 
fraudulently procured.—Georgia Southern & F. 
Ry. Co. v. Adeeb, Ga., 84 8. E. 323. 
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88. Fraud.—Release being invalid, if pro- 
cured by fraud, or if injured person was mentally 
incapable of understanding it, instruction requir- 
ing findings of both facts, and finding that it 
was mutually understood that the payment was 
for lost time, was too favorable to defendant.— 
—— & N. R. Co. v. Winkler, Ky., 173 S. W. 


89. Fraud.—To authorize avoidance of a 
formal written release on grounds of fraud and 
misrepresentations or mental incapacity, the 
evidence thereof must be clear and convincing 
beyond reasonable controversy.—Pope v. Bailey- 
Marsh Co., N. D., 151 N. W. 18. 


90. Sales—Breach of Warranty.—Purchaser of 
animal, who on breach of warranty never offered 
to return, could reduce the price only to the 
extent of the difference between its value and 
its value as warranted, unless it was of no value 
or of less value than the amount oe on the 
price.—Walls v. Tinsley, Mo., 173 S. 


91. Delivery.—A buyer’s mere wibeiition 
without consideration, to obtain possession of 
the goods from a carrier by putting up a bond 
for delivery, held not a delivery and acceptance. 
— Gifford Co. v. Willman, Mo., 173 S. W. 
vod. 

92. Evidence.—In an action for the buyer's 
breach of a sale contract, testimony that the 
seller made a contract similar to the one claim- 
ed by the buyer to have been made by him was 
not admissible-—Winborne Guano Co. v. Ply- 
mouth Mercantile Co., N. C., 84 S. E. 272. 


93. Lex Loci Contractus.—A reservation of 
title to goods held, as against the buyer's cred- 
itors, governed by the law of Arkansas, and not 
by the law of Pennsylvania, where the order 
was accepted by seller and the goods shipped.— 
a v. Carbondale Mach. Co., Ark., 173 S. 

94. Warranty.—Where the _ buyer, relying 
on the seller’s warranty, planted seeds bought, 
though in doubt as to their fitness, he did not 
thereby waive the warranty or his right to set 
up total failure of consideration in an action for 
the price.—Backes v. Cook, Neb., 151 N. W. 175. 


95. Sehools and School Districts—Irregular- 
ities—That the registrar prior to a school bond 
issue election was absent during some days, and 
that names were placed on the books by an un- 
authorized person, etc., were mere irregularities 
which were not fatal, in the absence of proof 
that they affected the a v. Dare 
County, N. C., 84 S. E. 2 

96. Ebineing—~Negtigense.—That a@ passenger 
on boarding a boat slipped on the gangplank 
held to raise no presumption of negligence, and 
the passenger is bound to prove the negligence 
averred.—Pillard v. Chesapeake S. S. Co. of 
Baltimore, Md., 92 Atl. 1040. 

97. Specific Performance—Partnership.—A le- 
gal contract for the sale of the realty of a part- 
nership may be enforced against the proper 
parties; and a contract for the sale of its per- 
sonalty, which partakes of the nature of realty, 
may be specifically enforced.—Western Securi- 
ties Co. v. Atlee, Iowa, 151 N. 6. 

98. Street Railroads—Last Clear Chance.— 
Where a motorman, after seeing, or by the ex- 
ercise of reasonable care he could have seen, a 
traveler on the track, did everything that a 
reasonably prudent man would do, there could 
be no recovery for injuries in a collision.—Mc- 
Gowan v. Wilmington & P. Traction Co., Del., 
92 Atl. 1015. 

99. Negligence.—A driver of a horse at- 
tached to a buggy is not necessarily guilty of 
any negligence in driving on, or not preventing 
his horse from shying on, a street car track on 
grade.—Birmingham x Light & Power Co. v. 
Drennen, Ala., 67 So. 

100. arate gt grantee as- 
sumed two mortgages and conveyed to subse- 
quent grantee who had notice of the second 
mortgage, grantor compelled to pay the second 
mortgage held entitled to subrogation to the 
mortgagee’s rights.—Hamilton v. Robinson, Ala., 
67 So.° 434 

101. Taxation — Inheritance Tax.—Former 
resident of another state, brought to Missouri 























in bad health a few days before his death, held 
a resident of Missouri, within Rev. St. 1909, § 
309, relative to inheritance taxes.—State, to Use 


of Knox County Collector, v. Bruce, Mo., 173 S. 
W. 101. 
102. ‘Warrant.—A warrant to one holding 





the offices of town treasurer and collector is- 
sued to him as town treasurer, and requiring 
him to collect taxes and pay the same into the 
treasury of the town, is sufficient.—Pendleton 
v. Briggs, R. I., 92 Atl. 1024 

103. Telegraphs and Telephones—Consequen- 
tial Damages.—In action for delay in forwarding 
telegram, founded upon contract, the sender is 
entitled only to proximately resulting damages, 
but in an action in tort may recover conse- 
qential damages not within contemplation of 
parties.—Bernstein v. Western Union Telegraph 
Co., Iowa, 151 N. W. 108. 

104. Mental Anguish.—In an action for de- 
lay in delivery of a telegram, plaintiff cannot 
recover for mental anguish, unless there is a 
right to recovery aside from such injuries.— 
Western Union Telegraph Co. v. Appleton, Ala., 
67 So. 412. 

105. Punitive Damages.—Punitive dam- 
ages for mistake in transmission of a telegram 
could not be recovered, in the absence of a show- 
ing by plaintiff that the receiving agent under- 
stood the message or was negligent in failing 
to understand it.—Painter v. Western Union 
Telegraph Co., S. C., 84 S. E. 293. 

106. Trusts—Fiduciary Relation—Where a 
fiduciary relation required defendant to render 
to plaintiff an accounting, and plaintiff traced 
funds into the hands of defendant, the latter 
must show that he has properly disbursed the 
funds.—Cobb v. Garlington, S. C., 84 S. E. 302. 

107. Husband and Wife.—Where a husband 
and wife conveyed certain land to their daugh- 
ter in consideration of support for life, the 
husband, after the wife’s death, in the absence 
of breach of contract by the daughter, could 
not have her declared a trustee of the land.— 
Walker v. Maddox, Ky., 173 S. W. 137 

108. Income.—Where wild timberland was 
the subject of a trust, the income of which 
was bequeathed to life tenants and the corpus 
to remaindermen, the income consisted of the 
annual growth of the timber.—Bartlett v. Pick- 
ering, Me., 92 Atl. 1008. 

109. Mortgages.—Mortgagee held a trustee 
for the mortgagor, as to difference between the 
consideration named in the mortgage and the 
amount actually advanced by the mortgagee as 
agent for the mortgagor.—Compton v. Collins, 
Ala., 67 So. 395. 

110. United States—Construction Work.—Ex- 
tra expense over what would have been neces- 
sary had the materials to be excavated been as 
represented by the government boring sheets 
should be allowed contractors relying on such 
borings, which the specifications falsely stated 
represented, as far as known, the materials to 
be excavated.—Christie v.. United States, 35 Sup. 
Ct. Rep. 565. 

111. Usury—Mortgage.—That a usurious ac- 
count was brought into a mortgage and consoli- 
dated with assumed debts of the mortgagor 
which were not themselves tainted with usury 
did not render such debts usurious.—Compton 
v. Collins, Ala., 67 So. 395. 

112. Water and Water Courses—Ordinance.— 
An ordinance granting to a public service cor- 
noration the right to furnish water at flat or 
meter rates gives to the corporation the right to 
install meters on any service pipe and to charge 
meter rates and rents.—Birmingham Water- 
works Co. v. Windham, Ala., 67 So. 424. 

113. Riparian Owner.—One may drain sur- 
face waters into a natural stream without there- 
by coming under liability to a lower riparian 
proprietor for damage caused by the increased 
flow.—Barcliff v. Norfolk Southern R. Co., N. 
C., 84 S. E. 290. 

114. Witnesses—Competency.—One accused of 
withholding assets from an administrator, while 
incompetent to testify to transactions with de- 
ceased, may testify to transactions occurring 
after the granting of letters of x or — 
Chandler v. Hedrick, Mo., 173 S. 























